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Governors must have sufficient authority to act in the", 
face of severe energy emergencies. , 

. . .. . . . . ■ • r .^.---^ - ■ ■ - - ■ 

.Policy f'esitions, 
National Governors' ABsociafion 



In recent years, the United States has experiepiced several temporary but, 
disruptive energy shortages^r supply interruptions., B^ause of our failure , 
to anticipate and .plan for these shortfalls in the past-, action to alleviate 
the adverse impact ha^requently been delayed or ineffective. 

In July 1977, the Governors met with administration officials at the 
White House to discuss energy. Energy emergency preparedness was stressed 
as a matter of immediate concern t'o bof^h the states and the federal govern-= 
ment. The admini*5tration' has recognized" the important role of the states 
in developing and implementirig a national energy emergency, plan. States 
must r^crfgnize this responsibility and endeavor to ensure the fo'rmulation of 
^• program that will . prevenKpr minimize the impact of future shortfalls. 
Clear authority to r^act to an energy emergency' i's essential to a state s 
ability to respond effectively to^such a, crisis situa'tijnl.^ ^ 

An overview of energy emergency legislation in the /if ty states, 
•American Samoa, and Puerto Rico is given in this report-. DescriptionsNof , 
specific provisionb-"^f state/legislation are included to illustrate the^ 
many methods by which authorky to' deal with an energy emergency may^be 
■ incorporate^ into the df^nelral body of state law. The information provided • 
in the report should prove useful to states in developing new legislation 
or in revising already enacted legislation. » ' *" , 

the eS^aluation of state authority is one st'ep in an overall ' state and Y 
" federal preparedness program.. The states and the federal government must 
-continue to work together to 'avert future energy emergencies . 

Appreciation is .extended to the many individuals from state offices 
ho have mad.e this study .possible . ' ' u 

Robert Ray " „ 

Governor* of I,owa - j 
Chairman, NGA Subcommittee on 
' • Energy Emergency Preparedness/ 
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/ Preparedness 
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1/ State Energy Emergency Leglslartlon; The Current Situation 

_ ^3 ^ ^ ^ ^ J— ^ , ^ 

The 1973 oil embargo demonstrated to state governments the need for quick, 
effective emergency measures to handle short-term shof-tages fuel and* 
energy,^ The implementation of such emergency measures often requires the 
use of •>extraordinary powers by the Governor. ^In a 1973 study by the Office 
of Energy Conservation of , the. Department of-^e Interior, twenty-two Gover- 
nors said thaty they did not ha^ enough emergency authority to react with 
maximum effectiveness to the energV crisis. 1^/ ' . . ' 

^Many Governors still do not have clearly defined authority to act in 
such an emergency. The emergency^ower legislation in states that have not^ . 
yet passe^d specific energy emergency legislation, is directed to war-time or 
natural d'isaster emergencies. Authority for extraordinary actions during an 
energ^ crisis may be included under a broad interpretation cT^- this disaster 
legislation. Opinions of the offiges of' the attorneys general in some states 
have supported this bro§d interpretation of disaster legislation (see Appen- 
dix V) . ^ The energy/^mergency powers of the Governors of otlfer states, ho^— 
eV^er, remain untlear. ^ , ' ' f ' 

Authority for extraordinary aol?fons duMng an^ energy resource shortage, 
has been, written into state' legislation by (1) specific energy emergenc!?y 
provisions amended to existing d^g^aster act legislation, , (2) ^ specif ic energy 
emergency provisions under a com]^*rehensive state energy act, and (3) a state 
energy emergency act. (See App'iendix IV for esifamples.) . - 

Legislation of many states includes btoad statements that gr^nt author- 
ity "toVjneet extraordinary conditions arising out, of the crisis, by taking 
such steps) as are necessary and appropriate and geiierally to protect the 
peace, health, safety .and welfare^of the peop]?e."- |Some state legislation 
contains oriay this broad statement. Cften it is followed by more specific 
provisions otit^ining energy emergen c;y measures that are incXvided,- "by way of 
further enumerated example .gather than limitation." 

The specificity of proyisioAs depends mainly, on which meth6d ha's been \ 
used t^ incorporate the^nergy emergency clauses into the general body of 
legislati^ijc^ Often, disaster act legislation is amended to cover energy 
emergency situatl^ons by adding only one or two words to the "emergency" 



11 From Council of State Governments,, Special Report; Xhe States and the 
Fuel. and Energy Crtsis (Lexington, Kentucky, 1973). 5 ^ ' 



\ ^ . • , , '-^ . . . 

• - ■ ^ I - . • ) 

def inition, • For Instance, in Kentucky, "disaster 'and emergency •response" is -"^ 
defined as "the pr^paratipn, for and" the carrying out of^ all emergency func- 

_ tions, other than functions for.whicH militajry forces ' are primarily respon- 
sible, tb prevent, minimize, and repair injury and damage resisting from ' 
fire, flood, t\e>Vnado, other natura^ or man-caused disasters, iU.ot, enemy 
attack, sabotage, explosion, .power failure, energy shdrtage , transpottation' 
or other ! causes," When incorporating energy emergency provisions into legis- 
lations in this manner, the 'procec^e*^ f or . declaring.'an energy^emergency , tfie 
extent of - extraordinary author i^ie^^in-'^ an energy drisis, and/enf orcdme^kt * 
procedures become^ the same in <ahy othdr emergenpy^ situatioh, as.' estab- . ^ ' 
lished by the other provisions' in' the overall disaster act/ In soinle stages'; 

_ In addition to the expanded definition of emergency,' powers tha1^ are specif- 
ically necessary in an energy enjergency situation ^rq, described in detail 
(see Appendix IVb for an .examples Energy emergency provisions that have ' 
been incorporated l!nto a comprehefi^^r)crG--5fr^^ o£;fe€Tr-±TK:rude procedures- 

by which\ian 'eneirgy emergency i^^declared and desdr^tions of specific energy 
emergency authorities. Item^^uch as .in>formation/gathering procedures,, how- 
ever, may be included in other provisions of the |ener-gy act describiiig t^e 
routine activities of the Energy department. Therefore,, such items are ex- 
cluded fjrom- provisions referr/ng specifically tolan emergency situation. 

Differing stjate ener(gy resource nee^s and statQ statuto^^}^ and constitu- 
tional provision^ account for other differences ip^energy emergency legisJLa- 
tion.. Much ' of the authority needed to deal with^'^eif^rgy- emergencies ^ie avail-r 
able^ under the statutory authority of state agencies sucji^as, pyblic' utilities 

^commissions (PUCs^. The Wisconsin statutes say that t^ state «ipublic utility 
commission is "empowered to issue conditibnal, tempoifary, emergency^ and ^ 

, supplemental drders." However, the ability of a public utility cornmission to / ' 
prevent>^^r mitigate an,, energy eWrgeucy may be limited by jurisdictional re- / 

V stricti^ns. ^ In Washington, the Utilities and Transportation Comniission 'has / 
broad authority under Ghapter 80.28 RCS to regul\^te state public utility / ^ 
companies,' but legislation expressly excludes public .utility distr l<;ts ,! muriieir 
ipal utilities, electric cooperative .a^«t5ci|tions, a^iS joint operating agen- 
cies from the jarisdictit)n of thie coknisaion . ^ t ' 

Consid^atiotT-rOf these individual state characteristics is important to 
an overall uirder standing of state energy emergency legi'slation. / / 

2. Composite of State Energy Emergency Legislation V • ' j- 

'Recent state ener^ emergency legislation has contained versions of the fol- / 
lowing general a€f?tions. , ' , « ' / 

' ' . - '-^ v • -•■ ■ • ^ . ' . ; ' //■ • ,/ 



2/ Northwest Energy Policy Project-, Scts^ Module/IV Final ■ ReporA, .''Energy 
Contingency|Planning," 1977/ p. iv-3, . _ . / ' ' /' . \ . 



/ 

•/ 

/ 

_3/ These example provisions 'have b'eeti .extracted from the enacted legislation 
of tihe following spates: California, ConnectJLcut, Florida'- Georgia, Hawaii,/^/ 
► Idaho, Illinois, Iowa, Kansas, Kentucky, Louikiana,/ Maine/; Maryland ^ V/ '/ 
Minnesota, Montana, Nevada,. New Hampshire, New Jersey, New Yor^, North' y. I 
Caifollna, Ohio, Oregon, Tennessee, Vermont, Virginia, Washington, W^st / <'l \ 
Virginia, Puerto Rico, and American Samoa. States ' enclq'sed In parentheses 
are provided as examples and are not.ali Inclusive'. / . ^ * * / 

^ . . ■ / 

8/ . . , / 
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' Definitions > "Energy emergency" of ten' 'is defined as a conditior)/of "danger 
• to the health, safety, and welfare,'^or ecfanomic well-being of citizens" 
/ .due'*fo an energy' resource shortage. Many stated, suc^h as Conifecticut , Hawaii, 
V Mary;.bn^, New York, and Tennessee, extend thif definition to include an 
impending energy shortage. This defii\ition minimizes the need to pYDvid^ 
r.procrt of -the existence or occui'Vence of a ^iggering ev^ent. In Yia^^ ^ir^ jr;^ 
shortage. is defined as a quantifiahlS^ determinable .even t^ based on alvdrage 
amounts of gasoline available. The legisj^ation in Washington and Montana 
designa;tes extraordinary powers tb be granted dependirig-^uppri the severity of 
the energy ragource shortage. A distinetion is made 'between "energy ale,rt" 
situations and actual "energy-^emergencies." In Cadif ornia*s legislatHaja, 
reference is m^de^to the emergency" situations from which an^ energy emergency 
may arise. A "sddden a^d^ Severe energy shorta^^"' is defined as "a i;apid^ 
unforeseen shortage, of energy*, resulting from, but not limited-*^:^, events 
sucl^ as an embargo , sabotage, oF natural disasters. " Conditions iTesulting 
from a labor controversy^ i however, are specif icallyvAexcluded f i^m \he emer- 
gency defllpition. In mlinois, "extended -periods of inclement: weather" are 
expressly included in tJKe emergency definition. 




Definitions of "dfier.gy resources" vary. Usually ^^tfeje^efinition in- 
cludes "electricity, j^J^iral gas, petroleum, coal,"' wood fuels, geothermal 
sources«^dioactjif^?^4^ resources yielding energy" (Oregon). 

Often th,e incjkr^lon of nuclear materials, electricity^, or .solar and hydraulic 
energy is specifically emphasized in the definition of "^energy .^esource!^. " 
The legislation of Tennessee includes emerg^cies resulting from electrical 
power generating facilities, transport of energy resources-, or produGtion(^ ^ 
' use, or disposal of nuclear materials. Jn Kansa^., a shortage of agricultural 
fertilizer? is specifically excluded from warranting an emergency .situation.^ 

* Some starte ]»egi&lation refers ohJiy to one or two specific energy reso'urces. 

\ Hawaii/*^ legislation refers only ttn petroleum shortages. The legislation of 
Louisiank concentrates *on possible shortages otf -natural gas^v^abb's legis- 
lation concentrates, on electric ut'i\Litie&,' although it does""ref er fo other 
energy emergency situations. 
,. > • . \ \ ' _ 

^ocedures for Determining and Declarirtfi a State of- Energy Emeryency/Specif i - 

. ba.tion of- Duration of Emergency Powers . In- general, th^e Governor can declare 
a state of energy emergency withoiit legislative approval effecti^re immedi- 
ately'^ upon proclajnatian and extending a specified time before"* the neeS,.for 
legislative approval. In 'some states, additional review^or approval of ^ the 
emer'gency detsilferatidn may be required by' other -state entities. 



' ' "Methods for declaring a state of energy emergency iiji various states are 
outlined below. 
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1. In Kansas,, the Governor's '{jroclamation' is subject^ to^approyal by si'x 
'members of the state finance coiancil. ^ • 

2. \ln Maryland,^ 'fhe Governor must Submit his initial emergency orders- 
to a comi^tttee of the legislature for approval. If .the committee fails to ^ 
take'' action within seven days, the orders ^f the "Governor yStand. Under ' ^ 
eprtenuating circumstances, measures can >e implemented "ippediately, 'subject 
W reversal by >the full committee within five days of the order. ^ 

f •■ r ■ • . ■ w 



• I .3. In'Vermont, the Governor submits his. prociamation to^the general ' 
assembly for approval. . If there is no action by the' state legislature ^/ithin 
fiv^* days, th^^ proclamation* stands. ' ) " ' • 

ix.. ^ ■ . ' . - ^ 4-- ' ■ ■ 

, . ; . Nofth CSirolina, 9 special legislative committee -on energy crisis 

mahagetaenfr; is /convened within twenty-four ' hours of the declaration ^by th-e 
Governor*. . , - \ , * V..---^ ^ • ' 

5., Jh :New_Hamps.hire, the Governor can proclaim a, state of emergency ' 
with the advice and 'consent <Jf the* Energy Council.- * * ' 

; ■ , . ' • Y ■ ' ' • ^ ' . • ' ' ' ^ • ■ ^ • 

: 6. -In Iowa, the Energy Policy Council 'refeominends*tQ fehe^v^rnor' by 
resplution^^that 'an l^peifdin^^ energy may occurs Within 

V thirty ci^ys^' the Governor declare an emergency.^ The general assembly . 
may: ;re>joke, by, ^dncurrent resolution, any proclamation of/an emetger% issued 
- by the Governerr. . . - ' ' ^ . 

- * • ■ » * ' • ■. * , * 

7. In>-Maine, the Gov;ernor. submits his prpclam^tibn to the ^Executive 
^ , Council for approval.' IT there Is no action 4ithin^ five' days ,. the proclama- 
tion staj^. rif prior '^pftroval is not feasible, the proclamaVion 'is effec- 
->tive immeiffia|ely, subjec^t^o ^rev^rsal by^U^ 

^ 8. Oregon requires consultation* with the ^pr^sident and the majority 
and minority leaders^ of ' the seiiate and of the hous'e'of representatives.' 

9. InXEdaho, the\ Publics Utilities Cpmfnissioqi; rathel: tAan.the Goyernor, 
has legi3lati|^£\authori declare a-^ate. of. emergency affi take extra- 

J ordinary actitoS^ in the case' of an^ electric >pow3r oj gas ^nter^ncf. 

^ iTegisla/tion usufilly requires'^'the emergency "proclamat^cn--t^--4j^ 
explanation of the need for emergency^^ctions and specifocatlon of the area 
of the state, where the emergency exis^. . In ^Hawaii, Goverrio^^is Require 

to publicize^ the decl'aration and rules vi thin five da*s. ' Ot^er>^ states hav^ 
similar requirements.' . ..A ^ _ ■ ^' • j • y^^''' ^ 

^ Information Collection^ Many state ' acts 'include provisions for investiga- 
tions and surveys to determine^vhether an etn^rgency condition exists. In ^ 
sohie states, studies must include- an energy resource -c'urtaj.lmerft priority ^ 
listing. Many acts call for the preation of energy ' emergency contingency 
plans (North .Carolina, Oregon, Louisiana, "and Kansas) ! In Florida, the' 
energy emergency plan must be developed inl coordination with th^ state PUC, 
"whicK will have exclu'^iVe .^SR.ons^ib4.1i^ tor electrical dfeetgency c^ntin-. 
gency plans."' Many states req^uire' suppli!sr4^o file a plan of curtailflient. • 
^with the appropriate ^^gency (l^aho) . In' Calif qrnia^, each electric utiXity^^ \.\ 
gas utility, and fufel' wholesaler or ^manufacturer in the state' is required to V^ 
prepare and submit to the Enefgy CoinmissiOn a proposed emergency load ^ur7_ '* - 
tailment pJlan'.or :^energy emergency supply '.distribution plan. The -commission 
Is to encourage electric'utilities to .cooperate in joint. preparation of these 
plans. In additioQ, the. commission ifi author ized^^to collect relevant infofV • 
mation from government ag§6cies, includir^g the PUC and the Office of Emer- - ^ 
gency Services. -Both the California Energy^ Commission and tiie North Carolina 
Energy Council are authorized to study, and propose additional .legislation 
that may ^ required in an energ^ emergency situation; y ' . ^ 

\ ^ • <B5 . " ; . ■ • ' • 

r • ■ * ■ ^ I ■ - 



' To assure^jBdequ^e inftornla^icAi flow regarding the energy sliortafee: during 
: the state of ^mergenc^, the^Gov^rnor and/or the: energy of f ice "m^ .hold hear- 
Mogs and receijye' evidence for the t)urR!oses of any inquiry relat^ing to the' 
■ supply and demand . situation of th*e energy "'resdatces" (Kans -jLegisvla^ion 
: in ^erto Rico' and Oregon guarante'^^coqf identiality." of coiranercpj, reports . 
! dome states^have established a special'/energy ! emergency, advisory committee 
' to^ monitor the energy resour'ce situation. . Irtquiries may Involvelssuing' sub-. . 
poenas or taking depositions. ^ m ' ^ . ' - j^'- * 

General" ^Clause' Defining the GgyernorVs Powers Sxyne en^gy emergency '^egis- 
l^tMpn.*cont^ins only "this clause. V : . ' * ' ■ ""^ , . \ 

P^ovi^ions. Enumerating a Number bf Specific Actions Included in the. Gover- 
, nor Vs; Extraordinary/Powers . Of tqjj.^ a broaji . ailbcat^ 
conservation provision is included in ehef gy'^emergepcy^ ^^^^^ For 
instaji^e>^Maine's legis]Ul:ion grants authority to ^'^^^ and implement ^ 

programs, controls, staii^rcJ^, prioi^ities ari^ fot the- .allocation, conr ^ 

sep^ion, and consumptiok bS energy resput-ces.'* Similar language is used \ 
in Venriont's legislation :\^e GoiifixnQr ^may by. executive order pr4>mulkate -/ 
such orders, rule^, and re^yt^tions f^^ implementation^ 
nf ni^nc.. nrnc>ramc; -rontroisT^i!^^ quotas , allocations or other mea-- * \ 



of plajis', .prc^^ams, controls ,,^,i5^%r It leS , quotas^ 
, sures as;he may "deem necessary, to m^et and deal .with tl\e emergency ." . 

This type rpf broad , prbvl^.ion i followed by' more- specif Ic provi- . 

slbns, such as: HT- - - , * ^ " * 

' ' ' i; Creation rof. a -state energy eirrergency office,; reorganization of state , 
agencies^ and/or ;i:eass^ghment of state pe;^onnel to carry out the act. - 

" , 2.- .S^apensionOff' existing sCaiT|&rdSv.and routines; during ^n emergency 
/ shortage',, such as pollutipn control,^stancJards,^ype and composition of , vari- ; . 
bus energy Resources and transportati^ routes , sx:h^dules ,, and* speed limits ; V. ^ 
■; including, suspension ^ truck weight! refs trie tions,_As is done in Maine, : - . ;3; 

[ yBrmnt y' and. Oregon.!- ' M Maine the -Bf^axj^^ issues ^ 

Avalvers on ■ pollutio^u^J^trol standyd^hat are limited, to. sixty days...;*A^\: > 
^similar system' isv used in New York, where waivers f or> up to thitty^ days^^ are 
^• issued wl/th the' possibility of extensions for go3d caiisa* ^ ^ 

-3. Operational measures^such as jcurtallinept of public and priva 
tran'sportation'use (Iowa)-; ext^^rdin^y conservation measures r restlrictiop 
: of the-, degree of heating or :?cooling "in pubXlc buildings, commereiar and - 
industrial establis^toeniJs , . afi^^ regulatioii 
of^hcftfr^ and^ days :of oj^ publip buildings , 'coiiraiercfal'^ and industrial 

/establl'Shtnents, and-;eJSucational. institutions (Maine) ; prpmotion ^f energ??. 

resource conservation and prevention-of wastes by., state^^^ 'agen^K^e^and political 
^.•sub4i;9lsioris of the state (Oregon) ; . electricity curtailment^ regulation of 

energy utilities; 'regulation' bf exports;, and the purchase and resale of ^ 
f energy resource products. by the -^tate CHawaii) . Some states/also pestiridt 
"-sale days and times for eif^rgy resources\ limit the amount of daily dealer ^ 
. sales, *and restrict consumer -consumption. Legislation in. Iowa permits the 
' . "esty^L^^lishmenr of a system for" the 'distribution and. sjopply of energy but, 
ppaiific^lly 'excluded coupon rationing unj.ess the program is federally., man- 



-A 



darted. There are also prbvi^ijbnsi^r thd** allocatlxA'^ of eriergy resources. 
^ ites reefer, tp specific ene^J^ resources. 'For instance, Louisiana' 



^ome "^states i;£f^r. tp sp^ 
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l^is.lation.ref^r» to. natural-gas. LegislatioyfJceor^ia includes- -the 
authority. "to allocate, -except where by . law thia^uthority is' granted to the ' 
, PSC [.Public Service, Conmi-ssion],-; any ^nergy resVarce.", In Iowa, . the' Energy . 
^ . Policy Council is authorize-d to alldVteSiate^wned dt bfjerated energy sup- * 
plies eo those deterraijie^Vto be in need: '^thrparfonriance of i this d.uty 
,. the director; ma'ij., witl^ the-approyal of the cbuncil^ contract with fuel- siip- 
^ .pliers for the purpose of^esrabllshing sta^e-owned emergency I fuel ^reserve. " ' 

-. . . ^' .M^sureg" for financial -support of energy emergency programs! 1 Legis- 
. l-ation ha^ included' th^ rightf to draw on general funds under ^merg^cy condi- 
■ tiojis (Montana);- -the right to incur liabilities and expenses;- and^e rigKt " 
t^o draw -on special funds (Petr^lebm Pr;odi&ts^Control ^Fund in Hawai'p. < / 

5 . ^sta^lishmeftt^vT regi programs-, and agreements for coordinating r 

energy resole programs \f the state with programs of the- federal government, 
and ^thcr ; states, and localities. Ci?eorgia, Mai^landi^«9jid/(fermont) . ; 

-6. Authfirity to Implement federal mandatory allocation pro-grams 
. -(Venpont^. Florida«NO.fegoti> and Maryland). Some state legisiation: specif ies^, 
.^that orders must be made with drfe consideration for and be ' consistent with 
federal'-regulations • (Wastiing'ton) . yji . - ^ 

7. .Qu'ailf.ying provision for "fair- and ecjuitable": allocation i^i- a mJnner 
igned to- avoid undue hardship (OregeTi and .New York) . In Georgia emei"- 

,ency welfare, is included as a function^ in ''the prepara.tlon for the carrying 
-out-^ Vermont's -legislation includes a provision 

Vfor emergenct assistance to, persons whose health, safety, or welfare is . ' 
threrd.tened:as a.cjirect or indirect result, of the en^gy emergency. Some 
states, , such as Montana., req-uire equitable distribution among geographic 
areas-,^ Kentucky, Michigan, Connecticut, and- Massachusetts have $nabt6d Or' 
■prooosed spcffeial -legislation to provide funds to help pay fuel bills of Iqw.- 
aryfixed-iffcome individuals. , ' " " 

8. Rfeijnbursement fojCfhe alloca,tion of enejfgy between regulated dis- . ' 
..tributorss,-- which , is subject to approval of. the utility commjips ion (Washiing-y^ 

tpn). A disfributor is authorized^ t'tj". enter ,XnCo agreements with another" ' )' 
d-istributpr for the purpose, of determining financial or commodity reiihburse- ' 
yiuent." ^ "^y . ■ • • '/ ■ 

^Penalties aijd ,Enf o rceirlent Clauses . In mosj/statesrvviolation of the energy " 
emergency provisions are mis demeahors^.-with>aximum tines ranging from $100 

Oregon ailows eaergy'. smiplies to be cut of f -'to' recalcitrant 
i^iyiduals .or groups. '«uam has ^ heavier penal tyf~>mpris6nment for iflegal 
exportation of oil fuel. ^Many states have legislation lhaf stresses that 
the Goveruor should,- to- tfte^ext^t possible, encourage and rely on voluntary : 
.programs.-' ' • ' - . ■■ 

Appeals ghd Petitions.. Many acts included provisions for petitioning the 
•Governor or a delegal^ed state- agency for exclusion fi%n energy resource 
restrictions. In Geor^ia,_a three-member "hardship committee" is created to 
grant exemptions. In, other states, appeals may be made to th'e state ot " 
federal court. * ■ , ■ ,r 



Termination . Most legislation groviSes for the termination o^, emergency 
powers ^fter the Governor "Seclares that the emergertcy no longer existJ\or by 
concurrent resolution of the state legislaturie . . 

' V . ■ 

Additional Clauses , Additional clauses contained in some of the legislation 
are: , ^ • . 

1. A state of energy emergency includes all previously set-form emer- 
gency powers. 

" . V 

2. Conflict of law: This act supercedes others that are inconsistent 
with it (Maryland, Montana, Vermont and' Georgia) . 

3. Severability clause: If any provision of the act is held invalid, 
such invalidity shall not affect other provisions or application of the act. 

4. Delegation of powers: The Governor may appoint of employ temp'orar 
boards, agencies, officers, employees, or other persons to carry out the *^ 
provisions of the act. , ' . 

5. Liability clause: State officials and/or str^p.liers of energy re- > 
sources shall not be held liable for actions taken pursuant to an order under 
this act. The few opinions that have been rendered regarding questions of 
liability have been favorable to the Governor. > 

6. Limitations on the Go^e^or^'s authority: This often limits the use 
of property during an energy emergency to previously specified provisions * 
(Maine, Vermont, and Georgia). 

7. Legislative action: The act shall not be "deemed to limit the .power 
of the Gener^al Assembly to supercede any action of the Governor at any time" 
(Vermont) . , 

Maryland law calls^ fot the development of legislation ^gptlining the 
relationship between the executive and legislative branches of state govern- 
ment as their functions relate to energy utilization. r 



3. Future Direction: Staff Commentary 



■•>K 



ise.pJ^the potential for energy shortages' in the future, the viab,ility of 
each .state's 'energy emergency legislation should be considered. In some ' 
^states, authority to handle problems arising from an energy resource shortage 
may be broadly interpreted under 'general disaster act legislation or may be 
derived from the regular authorities of ei'stablished state agencies. In the 
midst of an immediate energy emergency, howeve^ Governors cannot wait for 
opinions that define the scope of these powers .^jA/survey of reactions by 
states to the energy shortage of 1976-77^ indicate^Xhat the powers of ^ 
Governor ^ were often limited. Legislation did not 
action. 4/ 



arly permit necessary 



4_/ Survey conducted by the National Governors' Association, July 1977. 



General criteria for adequate energy enje^gency statutory provisions^ ^ 
must be established. An important consideration in establishing such "^cri-. 
teria 4s^ whether or not the current legislation permits the necessary state- 
federal cooperation to respond effectively to an immediate national, regional, 
or state energy resource shortage.- Those states that have legislation di- 
rected to a specific energy resource shortage should consider extending such'^ 
legislation J:o cover all potential energy resource shortage areas. Energy % 
emergency legislation should be extensive enough to cover"* indirect effects 
of 'an ehergy .Resource shortage, such as transportation congestion and. in- 
creased ^crime. While outlining the powers granted to- th^ Govefhor in 'an 
energy emergency situation,, legislation should provide f6r ^^^uate 're- 
straints. - ' ' ; - • 

^ /) - . ■ - ■ . 

Previously enacted legislation may serve as a guideline foi} the states 
that -have npt yet adopted .specific emergency energy legislation/ (see Appen- 
dixes) . Those states that have specific energy emergency legis^^G^tJ^may ' 
wish to r^se such legislation. The Model State Crisis. Manaafeerit legist 
t ion , and the example of an amended state disaster act" presented in a report/ 
by the Council of State Governments in 1973 may prove helpful (Appendific VI). 
These proposed model acts should be considered in light of loc;^^- conditions, 
existing'statutes, -and other individual state requirements. Energy emergency 
legislation should .be incorporated* into the comprehensive energy preparedness 
program of each sta(^. 




It 
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Appendix I. 

STATES WITHOUT SPECIFIC ENERGY EME-RGEN.CY LEGISLATION a/ 




Arkansas ^ - ^ 

, ■ V 

Colorado 

Delaware , 

Indiana h/ 

Massachusetts 

Michigan-^/ 

Mississippi 

Missouri 



Nebraska 
J^orth Dakbta - 
Oklahoma 
Pennsylvania d_/ 
Rhode Island b/ 



1.. 



South Carolina b/' c/ 
Texas ' ~ . ' 

Utah ^ 
New Mexico 
Wyoming d_/ 



) 



Note: Specific energy emergency legislation is defined for purposes of this 
report as legislation granting^ the authority to. take extraordinary actions 

during, an energy crisis. • . • 

<f ^ ' ' • ' " ■ 

a/ For unfootndted states, authority for extraordinary powers may possibly be 
interpreted under a general ' disaster act, but ijo t-est has been made to assure 
this. ■ 

hi Although ttese states do not have specific energy emergency provisions, 
a^uthority ,f or extraordinary powers in ain emergency situation has been included 
under a broad interpretation of a general, disaster act either through an opin- 
ion by the Office of the Attorney- General or by an actual emergency situation 
in which extraordinary powers were employed. ^ ' 

£/ Pending le'gislation , March 1978. „ ' ■ ^ 

d_/ Legislation (Bxpired July 1, 1977* \ ^ 

4 ' 

Source : Based on findings" of the American Petroleum Institute, June 1977; 
Tebters from state Offices of the At-«)rney General , January 1977; . and a state^ 
survey by the National Governars *^ Association, J.uly-Sept ember 1977 , with .re- 
visions made in January 1978. 'An attempt has been made to note legislative 
developments from j|nuary 1978 to the date of publication of this report. 



Appendix II ' 
SUMMARY OF STATE ENERGY EMERGENCY LEGISUflON 



Type of iVqlslation : 

■ ^ossibly applied unde r Disaster Act 



No specific 
energy 

emergency previously applied or opinion rendered 
legislation: ^ jinder Disaster Act 



Specific 
energy 

emergency - 
legislation: 



Imended'to Disaster Act 



Provisions in Energy Act 



Separate energy emergency le(]i'slation _ 



Energy Emergency Hanaqement : 



Procedures for determining and declaring a 
tate of energy eiDergency 



Specifies length of emergency powers until 
legislative approval required 



stabliste energy emergency advisory coiinitte\ 



'rovides for reorganization of state agencies/ 
assigns agency responsibilities/Delegation of powers 



ialls for federal/state/local coordination 



tognizes PllC authorities 



Information Collecton h Emergency Preparation ; 

^ Calls fo r prior invest lgationsjnd survej/s 



;Calls for establishment of energy 
emergency p lanls) 



Calls for curtailment pri ori ties^ 



Inpyes specific infonnation ja therinj procedure ' 



Calls for collection of load curtailment 
)lans 



Includes confidentiality of inform a tion 



Calls for monitoring svste^^ ^ 
Includes subpoena/deposition authority 
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Energy Emergency Definition : 



Ug islation applies on]7¥T.or 2 energy resources 
Energy "eniergency" includes intending shortage in en^gy 



resources 



Extraordinatury autliority.depends on degree of energy 
emergency , 



Ediercieny teures :* 

General: fietieral clau^ to "take necessary action'^ 



flUthority to implement federal projrynlsl 



Broad allocation/ra 
provision 



ioning/distribution/conservatiofi 



aspension/nodification of existing standard^ring, 
energy shortage ^ jj^ 



Specifically '^iKppnd M environniental control stan^ ard^ 



Specifically suspend/modify transportation routes, sche 
dules and/or spepd limits 



Specifically suspend restrictions-on transport, of ^^neroy 
fesources such as weight limits 



[onservation by state agencies and political subdivisions 



Restrict electric energy use' 



Specifically restrict liglitjng > ' 



Specific 
demand 
restraint 
measure: 



Specifically restrict heating/cooling in noftresidentia' 
buildings ■ /■_ 



Regulate hours/days of public, commercial and/or indus- ^ 
trial establishments 



Specifically reqijlatelioi W^ of edqpatioiial facilit ies 



Restrict resource sale days and time 



Restri ct public and private transportation use 
Restrict heating and cooling _ 



Limit maximum dealer sales 



Restrict consumer consumption 



Statewide rationing plans — 

SoeciOiaJJilL^ J^atural jas 




•Authority to implenent these mmm may be included in the 



routine powers of a' state agency .such as the POC or Dept, of Cont^unity Affairs. 
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Relief 
ineasures: 



Provides funds for fuel and utility costs 
of eliqiblevteedy families , ' 



Plans for efnerqency assistance 



Calls for "fafr and equitable" distributinn 



Calls for reimbursement of regulated distributors 



Financial Support: 



Right to draw on general funds 



Riqlit^tO'incure expenses 



V 

Enforcement; 



Right .to draw^ on special energy efflerqency funds 
Right to'set charge or' surtax on ^i/ ppTip'; 



l Eofprcement procedures 



1 Civil penalties 



r 



S.ysterof exemptions/appeals and review ^ 
Dther Provisions; ' . 



I inclusive of previously set, forth emergency 
■ powers 



Conflict of law 



Severability clause 



U dbilq'tj clause 



■ Limitations on Governor's authority 
Legislative" action 




ERJC 



\ 



01 



I- 




'^Appendi^ IIJ * 
1ST eF ENABLING 'LE'dl^LATION 





V. i : . ■' ^ V \\ . ^^ . . ■ •• 

popies of the following legislation were reviewed: ^ ~ - , 

Arkansas — Energy Act, October •1911 y calls for creation of' contingency plans 
' ; by energy agency but does not grai^t extraordinary^ powers, 

Caiif orniaj-Assembly Bill No. AA6, June 1*977, an^nding the California Epier- 
. . ' ■ gency Services J^ct; Warren-Alcjuipt State Energy^^esources Conser- 

vation and Developil^ent Act Sections 25700-25705, May 21, 19.7A\' ^ 



Connect:icuu==-f*TjbliG Act No. 75-537 , Section 7 , establishing the Departliient of 
^ Energy and^^Planning Policy; Public Act No. -75-3, . Emergency 
^ ■ Energy Assistance Program for 1975; Public Act No, 75-561,, 

Emergency Energy Assistance Program for 197.6. ' . - . ./ 

Florida^-Provisions in Energy Act (HB 770, July' 1975) amending Disaster Pre- ' 
paredness Act of 1974(74-285, Laws of Florida). 

Georgia — Amendments in February 1977 to Disaster Preparedness Act of .. 

HB 1698, March 1S76 — Energy' Of f ice to prepare standby conting^irfcy ' 

* plan. ^ ^ - ' 

^ . /.^ . . / , ; • , 

0. ' J * . ' 

Hawaii — "Procurement^, Control , Distribution and Sale^of Petroleum' Products, ^ 
f Act 38-j;Sess'ion Laws of Hawaii, 1975, Chapter 125C Hawaii Revised 
Statutes. • - * ' .. 



rd^ho — SB 1138, 1st regular session, 43rd legislature.. 

y ' . ■ ■ 

Illir^^ — HB 0222 amending Section 4. of the Illinois Emergency Services and 
^ Disaster Agency Act of r9^?5. » ^ .. - 

Iowa—Chapter 93, Code of Iowa," establishing tl?fe Energy Policy^' Council — 
effective to June 30, 1979. 

Kansas--SB 13 , establishing tha Kansas Energy Office. 

Kentucky — Chapter 39, National and^ State, Defense,' Section 39.401, 1976. 



Extracted from a survey, of state legislation provided by the Office of the 
Attorney General of the st^te or included in the energy legislation r^^rt 
of the National Conference of State Legislatures. Updated by a survey^9ln- 
•ductf^d by NGA staff, July-September 1977 and January 1978^. 



^ " 15 



9i ^ 

■ ■ ■ ■■^ 



" LcHiisiana — 1977 revised version of Natural' Resources and Epergy Act of 1973, 
Maine — "il-kiSl amending I^aster Act.. . x * 



/ >iaryland— HB N^/ 835^ Chap.' 12, ,fiarch 1976, amending Article'41, Section 15B^ 
(C-1), Annotated Code of Maryland, Maryland H 364, extending until 
* , March 15, 1979, the Governor's emergency, energy powers /^has ^beto^ 
.signed into l^w' as Chapter 19\ Ad^ts of 197:8./^ * * * \ 



^ Minnesota — Minnesota Statutes 1974, Section 1I6H/09 establishing 'Minnesota ' 
Energy^ Agency, and dvLrecting the preparation of an Energy Emergency 
Conservatiph and Allocation Plan; a special act; was passed^,^- c 
\ ' powering the Governor °t:D*/*alter or adjust by executive, o^^r *t^ie 
/ " working- hours, work days and work_weefes of , • ^all state employees^ 
■ - in tihe executive brajnch as ffe deems necessary to .minimize state 
. f* goveifnment ' s energy cqnsumption^' from January 18, '1977 to ApriJ 1 

.1977. ^, . . ^ ' ' \ : 

■ ^ / • ^ * - . . ■ . ^ ■ 

Montana — HB762, 19,77, amending Disaster Act, effective to March 1, 19-79. 

^- ^ - w * , . ; 

Nevada — SB 153, Section 141 , granfing'^authority to Y^nplement ^petroleum .allo- 
cation or rationing programs, AB 64011977.^arit's emergency powers 
over water and en^gy to the Governor. 




New Hampshire— SB 2-72, Chapter 234, Summer 1975, regarding the Office of. 

' Energy^ Administrator . : ' . 

New Jersey — SB 3l79, Chapter 146, New Jersey Energy, Act, 1977, ; ' 

; ■• ' " ' . ■■ . ■ . ^ 

. New York— state Energy ^aw, Xaws 1976, Chapter 819:2, Section 5-117, Juiy 26, 

19.76. ' ; ^ - / ^ - . 

' North Carolina— Energy^ Policy' Act, 1975 (SB' 943, Chapter 877,, 1^'75).. 
' . ■ • I ' 

Ohia— HB 415,- December 1977; Am. Sub. HB 584, Section 122 . 86-Section 122.87, 
Abgust 26^;1975; Substitute H.B. 139, March 1977 , granting Governor 
authority to declare an emergency upon, recommendatidn by the Department; 
of* ifgriculture- that a shortage of pet-toleum or raw materials is jeop- 
ardizing^ the growth^of field ot; vegetable crops.- 

Oregon— ORS 176.75.0-176.^90,' October 1, 1975^. ."Energy Resource Emergency ^ 
V Powers." \ ' ' ^ \^ , ■ , . 

Tennessee — HB225, 1975 amended to Disaster Act (Public ■ Chapter No^. 54), r ' 
Tennessee Code Annotated, Sections 7-601(a), 7-602(a), 7-607; 
7-609, and 7-615 (a). H 

. Vermoijt— Energy Emergency Act, Public Acts, 1973, No. 145. 

Virginia — Virginia Emergency Servicies and Disaster Law of 1973/ amended to 
/ 44-146.13 to 44-146.28, Virginia Code <1950) . T ' 

Washington — Substitute H.B. 928-, Chapter 328, Laws of 1977., passed March 

1977, amending Emergency Powers Bill, extends to June 30, 1980. 
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West Virginia — amendea to Disaster yli^ct in July 197%. i ■ 



Wisponsin— msconsin Statutes 16.95, 16. gSSCl-A^, 22.6^ 93.06(3)', ^1.^1, 
J- ■ ' 115.01(21), 118.215; 121.>?t4), 348.27(8), and Chapter 144 , 

-(NR154:02[4]). • . O * . . 

American Samoa — Emergency Manageinerft of Sources' of ^Energy, T. 1^1801-1803, 
Chapter 7, 1974. / ' ' ' ' 

JPiie^o'Rice)— Oil'FCiel Office Act,' No'. 4, July 9, 1973. 



■ / ■ 



if 



Appen(fix IVa 



EXAMPLE OF SEPARATE ENERGY EMERGENCY LiciSLATrlC 
• (Montana) ' 7 - . 



.EGISIJ^L 




. _ *-CHAPTERr Ndvl577 . . _ 

^ v.rx.^ - r . >x ■• • y -^.^'l- - ^ . - .. .. ■ . 

AN ACT--TQ^i:S.TABLJSJi ifeCfiSSARy ENERGY SUPPLY- ALERT AND E?IERGY- EMERQENC"Y POWERS - 
- FOR THE GOVERNOR^ 'ESTABL^ISHING , AN' ENERGY* POLICE dOMMITTEfi-.^DEEINM^. -/ 
• CONDITIONS UM&EB: WHICH ^UCH POWERS ARE TO "^E E.JffiRtjSEi^^ 'proVIdHg ' V ' 

P.ENALrtES ;J>ROV]\DING A' PERIOD OF E^-FfiCTIVENESS ; AN^^NDING' SECTION f9- 
2501, R. C ,M. -l-94-K~' ■ — > . 5fe ' ' 



BE IT Exacted" by the legi^l^ 



IE 'STAT&° of MONTANA 1 



Sectx^ 1. Legislative findings an\i intent; (1) ' Tfie'legialatute finds 
that energy in various, forms is increasingly subject lo^ possible 4hortages 
and supply di'sruptioris , to the point that there may be ■ foreseen an emergency 
situation^ and that wifhoutv fche ability to gather information, /formulate ' 
plans, and institute appropriate Emergency meas'ures\to reduce or' 'allocate ' 
the usage of .energy throug*F 'a program of mandator'/ usage cur tailmend. qr .allo- 
cation, a severe impact on the health,, safety-^ and general welfare -of our^ . 
state s citizens may occur . The. prevention or mitigation of tThe ef'feef* of •^ 
such energy shortages- or disruptions is necessary for pre'seifvation .of the 



ptabllc health and welfare of *the citizens of this state, 
. (2) It is the intent of, this act to: 



. <a) : . establish necessary planning, inf ormatibn gathering, en^r^y^eirfer-^ 

.gency powers for the governor and define the conditions under which' such 
powers,ate to be exercised;** .Z^ '^^^' ^ \ ^ ~ 

.' . ^ ... * * ■ . ' • 

(b) proyid6 penalties* for violations of this act. * ' ^ ^ 

Section 2. 
p/apply: 



.Definitions. As o^sed. in this* act, the f oUowing^def initions 



a) "Energy facili^^ty" means, a facility which produces, extracts , Vcon- 
verts^ transports, or stores energy. . ' "^^^^ 

(2) "Energy" means petroleum or ot^r liquid fuels, Natural or syn- 
thetic fuel gas, or electri^ty. ' , ^ ^ . " • 

[ ^ (3) • "Per^^n" mean/ an individual, partnership'^,^ joint venture, private 
or public corporation, Cooperative, ' association, ^rm, -public utility, 
pol:^tical subdivision, municipal corporatifon^ove^nmenj: agency, joint oper- 

. ating agency, or any other entity , • public or^iyate, hqweve^' otganiz^d. 
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(4) .^'"Committee" means )the - e^nergy policy commiteee estahllshed in 
section '3. , ■ * * . ■ 

* (5)' "Distributor"/ me^ns^ajiy person, private corporation, partnership, 
^jiroduger, individual proprietorship, pul;^ic ut;ilfty, joint operating ,ag^n(jy 
• or coop'erative which^ 'engages in, or is authorized to ehg&ge in the Activity 
of generating, producing, trahsmitting, or distributing energy in thi§ state.. 

' • • (6V';/5Enetgy emergency" means' an existing'* or imminent, doihesti^, regiotial 
.r. of national^ sTiortage. of Jnergy^ which^^Tl> result in curtailirtent of essentiial 
■servibes .or>productiop of essential goods, or the disruption, of signifies 
.sec^ors of the economy unless action is taken to coftsetve at limit , the use 
of the energy, form inv61\fed, 'and the allocation of available -energy. suppMes 
among users. * • . " 

. '':(*7) '"^"Energy supply .alert" means a condition , of energy supply on a \- 
naticyiaf, regional, state or locait^sis" which foreseeably will affect sig- ^ 
'"\nif icantly the availability of^fessential energy suppli^ within the ensuing 
9p-day period unless .action is taken under section 9 -to ir-educe energy usage , 
by state age^ricies i'ab'd political subdivisions.. ; * 

Section '3i . Epergy policy coiomittee.. '(1) There is established a legis- / ; 
lativ^ energy, policy commit'tee which consists of four memb^ers. The members 
"shall \onsist of the president of the senate and the floor leader of the ' 
opposite party 'in the senate and .the speaker and nfinority leader of the house 
representatjives. Eath leadership member shall designate, within 15 days- 
y'^ollowing the' close of the. 1977 session,, an alternate to serVe ,for .him when 
* LheU3 unable to .attend meetings of the- committee. ^ ^ 

S.ectio.o-4.^ Supply' of vital public -services during an energy supply r 
. 'a'lert and energy emergency The governor shall, with th^ advice of the com- 
mittee, "in,, developing provisions for tlje allocation, conservation, and con- 
^ump-tion of eiTergy,' give due consideration to supplying vital public services 
such as essentiial 'gfovernmental operations, health and safety functions,^/ 
emergency seryices, public mass transportation systems, food production and 
processing facilities,' and energy supply facilities during conditions. of 
" ' enerejL^upply alert or e^nergy emergency. lA developing any energy allocay 
tion^^^^ms, provision^ shall be made' for tihe equitable distribution 'of^ 
ener-gy^^ng. the geographic areas of the statfe which are experiencing an^.:^ 

energy shortage-. ' ^ ' . • ' ' 

* . " . ■ \, '' ■ ■ . 

Section 5. •Information obtainable by governor. (D The, governor may 
obtain, information from energy resource producers, -suppliers, public agen- ^ 
cies*, and' consumers and from political subdivisions, in .this state necessary 
for him, with adv\ce^of the committee^, ' to determine the need for energy 
supply alert and emergency declarations. V-Such_information may i^lude but 
is 'ri>9^ limited to: . ; , V . - 

A:^a) sales v6lum6s by customer -classifications ; ' ' 

■ (bj forecasts of energy resource requirements for the particular type 
of energy involved for a period not to exceed 2 years; and 

(c> inventory of energy re'sources and reserves av^lable for use* in 
Iheeting a shortage in a particular energy source. - ■ ^ . r ■ ' . ^ ■' 
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^ (2) In obtaining information under subsection (1) of this gection 
during a state of energy emergency the governor may subpoena witnesses, 
^naterlal, and relevant books, papers, accounts, records, and/memoranda; 
■adrfinigter oaths; and cause the depositions of persons rfesi/ding within or 
without^Montana to be taken in the manner prescribed for depositions . in 
-civil actions in district courts, to obtain information relevant to energy 
resources that are the subject of the proclaimed emergency of associated 
disaster. 

(3) In obtaining information und^ this section, the governor shall: 



Inrormatioi 
i. eiicitlVfi^ 



or 



(a) *seek to avoid. eiicitlVfi. information^ already f urnishec}>^y a person 
political subdivision in this"1^ate to a federal, state, or local regula- 
tory authority that is available for his study; and 

. (b) cause reporting procedures, including forms, to conform to, existing 
requirements of federal, state, and local- regulatory authoriti^, 

(4) Noting in this act shall require the disclosure by a distributor 
of confidential information, trade secrets, or other facts of a proprietary 
nature. • 

* 

(5) ..The governor shall forward to the coiranittee such information col- 
lected under this section as the committee may request and shall advise the 

, committee of ^the progress of the information gathering process. ' ' ^ 

Setblon 6. Advice of distributors and consumers. The goverj(jfO^ shall - 
actively solicit the advice of consumers, through the legislative consumer 
committee established in 70-703, and of distributors throughout the informa- 
tion' gathering , planning, and implementation process described in this act. 

Section 7^ Submission and approval of curtailment plans. (1) The 
governor may at any time require a distributor of an energy resource to pre- ^ 
pare for his , approval a plan for the curtailment of the distribution of .that 
•resource in the event of a state of energy emergency. Plans, shall be s^ub- 
mitted in such form and within such limits as the governor shall specif and 
sha/Ll recognize the 'Obligations and duties which may be placed upon di^ib- 
utors subject to this act by other jurisdictions, both state and fedevfl. 

(2) Approval of plans for cuttailment shall be based, on ^he following 
factors: ^ ' ' ^ f 

(a) the consistency of the plan with the -public health, ^safety, and 
welfare; . , 

. (b) the technical feasibility of implementation' of 'the plan; 



(c) the effectiveness^ 
curtailment; 



Lth which the plan. minimizes the impact of any 



(d)' the needs Qf commerc"lai, agir^^s4^tural^ retail, prof essional, and 
service establishments whose normal f unctibp^' Is to supply goods ©r services, 
or both, of an essential nature-, including but not Limited :to food, lodging, 
fuel, and medical care facilities-; 
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{e'f the^rcglonal agreements or contracts of . the distributors; and 
(f) the advice\^&ithe committee. 

Section 8. Governor's c^sid^rat ions.. In determining whether to de- 
clare an energy supply alert oV-^nerbc^^eni^r^B^^ the governor shall consider: 

(1) £rvalJLability of regional and national energy resources; 

(2) local, state, regional, and national energy heeds ajid shortages; 

cr 

(3) availability of short-term alternative supplies on a local, st^e, 
regional, and national basis; . ' ^ 

(4) the economic effect of such declaration and the implementation of 
any curtailment or conservation plans; 

(^) the advice of th^ committee; and 

(6) any other relevant factors. 
*' , ' 

Section 9. Energy supply alert, (1) The governor may upon finding 
that an energy alert condition exists, declare the same f or ^a period- of , not 
longer than 90 days, setting forth the reasons' therefor • Such declaration 
may be renewed for 90-day' periods thereafter upon a finding ^that the energy 
alert condition will continue for such further period. 



(2) Whenever the governor has declared' an energy supply alert, he may 
Ly executive order direct attions : - ^ 

(a) reducing energy resource usage by state agencies and political 
subdivisions; 

(b) promoting conservation, prevention of waste and salvage of energy ^ 
resources and the materials, services, and facilities derived therefi^om or 
dependent thereon, by state agencies and political subdivisions. 

Section 10. Emergency — powers of governor. In addition to his exist- 
ing powers and duties, the governor shall have the following dutieV and 
special energy eniergency powers subject to the definitions and limitations 
in this act: ' 



(1) The governor with the advice of the committee may, upon finding 
that a situation, exists which threatens to seriously disrupt or diminish 
energy supplies to the extent that life, health, or property may be jeopar^ 
dized, declare a condition or state of energy emergency, at which time all 

of the general and specific emergency powers further enumerated in this sec- . 
tion shall become effective. . , 

(2) The condition of energy emergency terminates after 14 consecutive 
days unless extended by a declaration of the legislature by joint resolution 
of a continuing condition of energy emergency of a duration to be established 
by the legislature. ' 
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(3) The conditions, o'f an energy emergency alternatively cease to exist 
upon a declaration to that effect by either of the following: ^ " 

(a) the governor; or , ' ^ ' 

(b) the legislature, by joint resolution if in regular or special 
session, • ' , . . ' y i 

■ (4) In a declared state of energy emergency, the governor may, with 
the advice of the committee: 

■ \ v ' ■ 

(a) implement such programs, controls, standards, pridrities, and 
quotas for the production, allocation, conservation, and consumption of 
energy, including plans for the curtailment of energy; provided that in so 
doing, .the governor sljall impose controls, quotas, or curtailments accoi:ding 
to the nature of the end use to be made of the energy consistent with exist- 
ing transmission and distribution system^ serving the geographic ' area af- ' 
fected by the energy emergency; 

(b) suspend and modify existing pollution control standards and re- 
quirements or any other standards. or requirements affecting or affectfiH by 
the use of energy, including thosB relating to air or water quality >^on\rol ; 
and / , . ^ I 

(c) establish and implement regional programs and ^agreements :^or the 
purposes of coordinating the energy prog^ms and actions of the state with 
those of the federal government and of other ^states, localities, and other 
persons, 

, ^ (5) Nothing in this act means that any program, cont-rol, standard^, 
priority quota, or other , policy treated under the authority of the emer^^^^^^ 
powers authorized by this act hap any continuing leg,al effect after %he^ r'^- -^^^ 
cessation of ^a .declared, state of energy emergency. - •> ' ' 

\ 

(6) Because of the em^gency nature of this act, all actions authorizjed 
or required hereunder or taken pursuant to any order issued by the governor 
are^ exempted from all requirements Pand provisions of the Montan^-Eiwlron-'' ' ' 
mental Policy Act of 1971, including but not limited, to the refluirenJHn for 
environmental impact statements. 1 

(7) Excppt as provided In this section, nothing In this' act .exempts a 
person from compliance with the provisions' of any other law> rule, or direc- 
tive uhless specif ically ordered by the governor, or unless impossibility of 
compliance is a direct result of an order of the governor. 

Section 11. Obligations of state and local executives. To pro^^ the 
public welfare during conditions of energy alerts or emergencies, tfevChief 
executive of each political subdivision of the state, including rlocal govern- 
■ ments with self-government power, and each state agency shall carry out in 
his jurisdiction such energy supply alert or 'energy emergency measures as 
may be order jsd by the governor. 

^ Section 12. Coordination with federal p^rovisions, In order to attain 

uniformity, as far as is practicable throughout the country iq measures. 
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t^en to, aid in energy crisis management, all action taken undet this act 
and air orders and. rules made pursuant to it shall be taken or made with due 
consideration for and consistent when- practicable with the orders,' rules, 
actions, Recommendations , and requests of federal authorities. , 

.„ : . • ■ . ii 

Section ,13, Compliance. Notwithstanding any provision of law or con-*^ 
tract to the contrary, all persons who are specifically ord-ered by the gov- 
ernor wlxh the advice of ^committee to comjily with an order issued or action 
taken pursuant to this act shall comply. 

Section 14. Orders to distributors. ^ The governor, may order any dis- 
tributor to take such ^tion on his behalf as may be required to implement 
orders issued pursuant^^^ section 10 an<J no distributor or person is liable 
for Actions taken iry^ccordance with such opener. Jf ' 

Section 15. Liability* No distributor or person is liable for damages 
to persons or propercv resulting ^fronj action taken in accordance with orders, 
or regulations issued pursuant to thip act or. actions taken pursuant to 
orders, rules-, actions, recojomiend^tions, and requests of federal authorities. 

, Section 16." Rulds and execdtive orders. . Notwithstanding the exemption 
from the provisions of "the 'Montana Administrative Procedure' Act granted to • 
the governpr in Titlfe 82, chapter 42, R.C.M..1947, the governor may adopt, 
rules necessary to implement this act and cause their adoption and publica- 
tion to Ipe completed in the ^^same manner as the adoption and publication of ^ 
agency rules.. In addition, executive orders of the g^overnor implementing 
provisions of this act shall be published in the Montana Administrative 
Register uppn request of the governor. - • 

Section 17.* Civil .defeirse laws siipplemented. The powers v:ested in the 
governor under this act are in addirtion to and not in lieu of emergency 
powers'^vested in him, under Title 7 7, j chapter 23^ or any other Law of Montana. 

' Section Penalties. A person convicted of violating this act is 

.guilty of a misdemeano,r. Each day of Violation, after notice of violation, 

shall constitute a separate offense. ' . jr 

~ .■ ^. ' ' ' ' . * • 

^\ ^: .Se,5:ti<)n I'O^^ Section 79.-^.259i| ;R..C.M/ '1;947V is Amended to read as follows 

^ ■ ' v: ' y '^v: yi ■/ '' ^ ' ^ ■ '• 

v>l-5^»25pl^ expenditure in case of emergency or 

disa^^ter ./"*^t,^^^^ author ize^'the incurring of liabilities and ex- 

jPjeQ^es;;^^^^^^ the state from the general fund, 

in"'jrhe-'^ain^ an emergency or disaster justifies the ex- 

penditCijrfe'^^ the governor, to me^t contingencies ands^er- 

•gencl^^'^JlV^;is.|^ attacks, riots or^insurreat:^ns, epidemics of'- 

disease;' ;^lagues of insects, fires, floods,' energy emerg'encies or otHer acta 

of God resulting in damage or disaster to the works, building or property 

of the state or , any polj^ical subdivision thereof, or which menace the health 

welfare, safety, lives or property of any considerable nikmber of persons * in 

any county or community of the state, upon -demonstration by . the political 

jurisdiction that such political jurisdiction has exhausted all availatle 

emergency P^yie^ that' the emergency is 'beyond the financial capability of 

the politicarjurisdiction to respond, 3nd for- which no appropriation is 

available in sufficient amount to meet the emergency or disaster, or that 



■ / 

•Federal funds available for such emergency • or disaster require either match- 
ing state funds or specific expenditures prior to eligibility for assistance 
under federal laws." 1 
' • <» ,1- 

Section 20, Severability. If a part of this act is invalid, all vklid 
ps^rts 'thkt are severable froni the invalid^ part remain in effect. If a part 
of this act, is invalid in one or more of Its applications, the part ^remaiiffe 
in ef fe^i^ in aj-l valid -applications- that are severable from the invalid j 
applications. \ 

Section 21. Period of effectiveness.^ This aCst is effective on passage 
and approval and shall reihain in effe.ct until March 1, 1979 1 



Aipproved May-13, 1977. 
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Appendix IVb 

EXAMPLE OF PROVISIONS AMENDED TO DISASTER ACT 

(Maine) 



2L>' ' Energy Emergency Proclamation ' • ^ / • 

A. Proclamation . Whenever an actual 'or impending acute shortage in usable 
energy resources threatens the health, safety or welfare of the citizens of the 
State, the Governor shall, by proclamation, declare that any energy emergency 
exists in any or all sections. of the State, in ^the manner set forth in the 
first paragraph of subsection 1/ 

I* ■ 

B. Powers . Upon the issuance^'of . an energy emergency proclamation and after 
consulting with the Director of the Office of . Energy Resources, the .Governor 
is authorized to exercise all the powers granted in this chapter, except as 
may be specifically limited by this subsection and such powers shall- .include 
without limitation the authority to: ^ 

(1) ' Establish and ^mpl^ment programs, controls, standards, prior itie^ 
and quotas for the allcfcation, conservation and consumption of energy 
resources; * . 

(2) Regulate the hours and days during 'which ndnresidential buildings, 
may be open and the temperatures at which th^ may be maintained; • 

(3) Regulate the use of gasoline and diesel-powered land vehicles, water- 
craft and aircraft; * y ! ' 

(4) After consulting, • when appropriate, with the New England, governors, 
-and upon the 'recommendations of the Main Public Utilities Commission, 
regulate th.^ generation, distribution and consumption of electricity,; « 

(5) . Establish ^temporary state and local boards and agencies; 

(6) Establish and implement programs and agreements for the purposes of 
coordinating the emergency energy resporis'e of the State with those of « 
the Federal Government and of other states^ and localities; 



(7) Temporarily* suspend trilck weight and size regulations, but not in 
copflict with federal regulations^;- > 

(8) ', Regulate the storage, distribution and consumption of home heating 
oil; ■ - ' 



C/ Exclusions . In^-dealing with a declared energy emergency , the following 
powers granted by this chapter may npt be invoked: 



(1) The eminent domain powers granted in section 58;' ' ) 

(2) The enforcement powers -granted in subsections 7 and 8 of section 59 
and the enforcement powers granted in section 69, unless the Governor 
specifically invokes thdse powers by an order issued pursuant to an energy 
emergency proclamation and approved by a'^ majority of the membership of the 

^ Legislative Council. Such order shall specify those emergency orders, 

rules or regulations which -ehall be enforceable pursuant to this paragraph 
and 'shall further specify the' enforcement activities civil, defense organi- 
zations are to pursue. No enforcement action may be .taken pursuant to thi£ 
paragraph wit|iout; Publication of the order authorizirig such, action in a 
-manner reasonrabl'y calculated to give persons affected thereby adequate no- 
tice of the order, rule or Regulation to be enforced and the sanctions to' ' 
. be applied. ^ ^ ^ . ' \ 

D. Environmental,^ regulations . 

(1) Except as provided in subparagraph (2), nothing contained in this - 
subsection shall be construed to authorize the Governor to suspend or to 
modify orders, regulations, standards or classifications issued or eif- 

. forced by the Department oft- Environmental Protection or the Land Use Reg- 
ulation Commission. 

(2) At any time ah energy emergency proclamation is in effect, the Gover- 
nor may call the Board -of Environm^tal Protection into* extraordinary ses- 
sion to' consider temporary waivers or suspensions of rules an*d standard! 
related to air and water quality necessary to relieve then existing energy 

\ shortages. Thereupon, the board is empowered notwithstanding* any other ^ 
provision of law to -approve such suspensions or waivers as it determines 
are necessary - to' relieve or avoid an energy shortage and will not; result 
in environmental degradati6n ^of a permanent or enduring nature. In no - 
event shall any . suspension or modification be granted which will result 
in a circumvention of Title J'8, sections 481 to 488, 541 and 557. No 
such waiver or suspension shall remain in effect longer than 60 days or 
after -the date on- which the board renders a further order Issued pursuant 
to the regular procedures specified- in Title 38, whichever shall first ► 
occur. ^ 

E. Approv^ of Executive 4oiincir . * / . : - : ' ^ 

(1) All orders, ru^es and regulations 'projj^^ed by the Governor pursuant 
to the powers granted by this, subsection shall be transmitted to the , 
Executive Council and shall not be effective until approved by a majority 
of the Executive Council. In the event the council takes no actioiT 
within 5 days of the transmittal date, such orders, rules or regulations 
shall become effective as proposed. 

^ (2) In thfe event of ari emergency in which it is not feasible to secure 
the prior approval of tlhe Executive Council ^ an order rule or ^regulation 
shall be made immediately effective and shall be promptly transmitted ' to 
the chairma^ of the ^council. Not later than 5 days following -such com- 
munication, the council may by majority vote reverse any such order, rule 
or regulation. 

' ■ ' \ • • 



Repeal 

Subsection- 2/ E Is repealed by 1975, c. 771. § 409, effective JanuArv A, 1977 

F> Judicial enforcement . The Superior pdurt of the county in wljich there oc- 
curs a failures to obey an order, rule or' regulation promulgated in -accordance 
witK this subsection ^ha3.1'.have jurisdiction to issue a restraining order- or 
injunction to enforce sai^ order, rule or regulation. ^ Such proceeding shall 
be held In accordance with Rule 65 of , the Maine Rules of Civil Procedure. 



[(5; Repealed] ' ^ 1 * v 

H.'.^pnvene Legislature . ^ In the event that! any order, rule or regulation issued 
by the Go^rfior pursuant to the powers granted in paragraph B are £0 be in 
.effect forUonger than 90 days, the governor shall, before the 80th day follow- 
ing the issuanceSf said order, rule or regulation, .convene the Legislature. 

3. Termination of emergency ., Whenever the Governor is satisfied that an, emer- 
gency no longer exists, he shall .terminate the proclamation by another procla- 
mationfaffecting the sections of the ^tate covered by the brigl^al proclamation, 
or'any^V^t thereof. Said proclamation shall be published in such newspapers 
of the State and posted^ in such places as the Governor, or the person- acfting 
in that capacity, deems appropriate. ^ 
' ' ^ .. ' ' ■ ' 

1973, c. 757, § 2, eff. March 26, 1974; 19.75, c 5^2, 8§ 1,^2, ef£. June 25, • 
1975; J975, c. 771, § 409, eff. Jan. 4, 1977. * ^ 

Amendments ; ^975. - Subsection 2, C(2): Chapter 582 substituted "subsection? 
7 and 8" for "the 3rd and 4th paragraphs" in first sentence andadded thereto, 
"and approv^'bya majority of the membership of the Legislative Council." 
Subsection -2", E: Repealed^by c. 771. ^Subsection 2, G: ' Repealed by c. 582, 
1973. Repealed and replaced section.,'^ 



^ Appendix IVc 

•. I JX^MPLE OF PROVISIONS. IN ENERGY ACT . 
- « - , - (New York) ' / 

■''•' ■ ■•»- • ■ . .. . • . , . 

■■• . . ■ ■■• , "1 ■ ■"■ ■ 

. ' \ A. 

Section 5-117; Powers during Energy or Fuel Emergency ' . ' . - 

J 1. Upon a finding and deqlaratlon by the governor that th^re exists or 
InjpTends an fenergy or fuel supply emergency, which declaration shall state the 
governor's reasons fot such finding, the commissioner shall b^ authorized, in 
addition to the powers and duties set forth elsewhere in this chapter, to the - 
extent not in conflict with federal law, notwithstanding any state or local ' 
law or contractual ^reement , , to; 

. ' • \ ' ^ " ' J ■ 

^ (a)^- Allocate available supplies of ejier|y or energy resources among areas, 

users, /persons or categories 'of persons . or users. In allocating available sup- 
plies, the comihissioner ^all give -priority to energy and energy resources? use 
essential to public health and safety, aiid. shall thereafter ■ attempt to alio- ' . 
cate the remaining Supply ^equitably and in a manner designed to avoid undue ^ 
hardship. ^ 

. r • * ^> • ' ■ 

(b) Impose restriction^ on any wasteful, inefficient,, or nonessential 
use of energy or energy resources, and upon the promotion of such uses. 

(cy Waive state and local environmental protection requirements to the 
. extent n^cesisary for e^nergency use of energy resources not meeting such re- 
quirements fpr a period of not more than thirty 'days; provided, however, that, 
-an additional thirty days may 'be granted/for good cause:. Only one such waiver 
and one extension thereof may be granted any facility within any six month 
perio^d. . • ; , , • - 

2. jThe powers granted to the comn^iss loner- pursuant to subdivisioji one 

of this, section shall be in? add,ition to and. not in limitation of any emergency 
powers now vested in the governor which t;he governor may choose to delegate 'to 
N^he commissioner. 

3. ^In exercising the powers granted 'pursuant to subdivisions one and two 
of 'this section, the commissibner may supersede any emergency power heretofore 
vested in any other state agency. ' . - ^ ' - 

k. No declaration of any energy or fuel supply -emergency shall be d^^ed 
effectiv^for a period in excess of six months, and no power exercised pursuant ' 
to this section 3hall be effective for a period in excess of six months, unless ' 
each house of the legislature 'shall consent to an extension for^a specif iC per- 
iod' of time. • \ > 

^ • . \ 

,L.1976, c. .819, € 2. 
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Section 5-119; ^ Violations; Sanctions 

1, Every person shall obey, observe and comply with n:he provisions of, 
this article and with every ordei*, Arule or regulation issued or made pursuant 
ta this, article,* so long, as the saiile shall be -and remain in force. Any person 
who violates any provision of this article or who fails, omits or neglects to 
obey, observe or comply with any order, rule or regulation* issued pursuant to, 
this article, shall forfeit to the people of. the state of New York a civil pen- ' / 
alty in a' sum to be set by tlie commissioner not to exceed one thousand dollars 
for each and every offense or three times the profit received from each viola- 
tion, whichever is greater. Every violation pursuant thereto, shall be" a sep- 
arate and distinct offense, and, in the case of a continuing violation, every 
day*s continuance thereof shall, be a-separate and distinct of fense, ^ 

2, An action to recover' a civil pej^lty undet ^thi* secti^ may be brought - 
at' any time within one year after the cause of action accruedjin any court of 
competent jurisdiction in this state, in the name of the people.of the state 

of New York,. ^Vny such action may be referred by the commissioner^ to the ^ttor- * 
ney general," who shall prosecute all such actions, . In any such action all - ^ 

?enalties incurred up: to the time of commencing the same may be sued for and f 
ecovetved therein, and the commencement of an action shall not be a waiver of 
the riglt to recover any other penalty. All moneys recovered ^in any such 
action, together with the costs thereof, shall be paid into the state treasury - 
to the credit of t!he general fund, \ 

: ■ 

' 3, Whenever, it . shall appear t/j the commissioner that ' any person has vio- 
lated 6r is violating this article or. any order, rule or regulation issued pur- 
suant: thereto, he may request the attorney general to bring an action in the 
supreme court to enjoin such violation and it shall be' the duty of • the attorney 
generaL'to seek such injunction. Upon a proper showing, a temporary restrain- 
ing order, a preliminary injunction or a permanent injunction shall be^ granted, 

L, 1976., c, 81^, § ?; amended L, '1976, c, 820, § 11, 

f torical Note . . . • ^ • / ' . ^ ^ ^ • ; . 

6 Amendment : L, 1976, c: 8*20,' 11, amended subd, I by^ substituting '^article'^ ^ 
for "chapter" throughout, and by deleting "subject to this chapter" following 
"Every^ person" in the first sentence;* deleted former subd,; 2 relating to addi- > 
tional penalty; renumbered former subd, 3 as subd\ 2; deleted former subd, 4 
whicia related to referring all knowing violations to attorney general for ' 
prosecution; and renurtbered former subd* 5 as subd, 3. ' 



Sectioh 5-121: Reserved Power of the Governor 



"Nothing contained in thil chapter shall 'be construed to limit, curtail, 
abolish or terminate any function or power of the governor which he had priqr 
to the effective date hereof, . 

L, 1976, c, 819, §: 2; amended L, 1976,v C. 820, § 11, . ' ^ 

Historical Note • . ■;. 

*• . ' 

1976 Amendment , L, 1976, c, 820, § 11, deleted from the beginning of the.sec- 
tion "Except as specifically stated,". ^ 
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- *. Appendix V 

OPINIONS OF THE ATTORNEY GENERAL 
, REjSARDINP ENERGY EMERGENCIES 



DANIEL R.MCLEOD 




February 2, . l^ZT" 



Mr. C. Raymond Marvin 
Washington' Counsel ' 
National Association of Attorneys 
.' General . ' 

North Capitol Street 
Washington, D.C. 20001 

Dear Ray: ' . • . . 



^ ^ x> 1 I enclosing herewith a copy of an opinion 
dated October 2,2, 1973. t^ogether ,wfth a copy of. the' Act 

^^^ich^reference is :made -therein,, which is styled "st'at 
Civil Defense. and Disaster Gontrol Law,-" 'in i^esponse to 
your memorandum of J-anuary'25, 1977. The construction 
placed on the statute by me is -somewhat stretched but I 
Justify it on .the basis of the 'extraordinary conditions 
brought about the oil crisis. I have verbally a^dvised 
the present Governor with respect to the gas shortage 



With best wishes,.. 



: } 



DRM/hm;-. 



EnclosuSFes 



Very, truly yours, 

<!jT)ariiel R. McLeod 
^"^torney General 




3.0 



0^ 



October 22, 1973 



The Hohorable John C. West 
Governor 

Columbia, ' South Carolina 
Dear Governor West: 



I 



In response to your inquiry, we have surveyed the statutes which might 
relate to your* authority to Impose a charge or surtax upon oil supplied allo- 
cated to this State so as to provide a source of funds for the operation of 
the, allocation procedures. . ... » 

Act No. 128 was approved by you. on A^^ril 6, 197^1. ^The V^ose of that. 
Act is to provide for- civil defense and .disaster control. Pursuant to its 
terms, the Governor is authorized to declare a state of emergency if he finds 
that ^a disaster has occurred, or that the threat thereof is imminent, an^d extra 
ordinary measures are necessary, to cope with' the** existing or anticipateci situa- 
tion.' -^Disaster" means enemy attack, sabotage, conflagration, ^lood, storm„ \ 
'epidemic, earthquake, riot, or other public calamity .' A state of emergency may 
not continue for a. period of more than fifteen days without the consent, of the 
General Assembly. ' '* - ' • 

During the pleriod of emergency aiyl. to enable the Governor to discharge ' 
his responsibility for the safety ,-a^urity and welf ai;e of the State, he is ^ 
authorized t6 issue emerge'ncy proclamations and regulations which shall have % 
the full force and' effect of law as long as the emergency, exists. 

It is ray view that the restriction upon the use of oil,, which will be ^ 
nationwide and which may reasonably be expected to, attain i greater degree of 
severity a^ the Middle East, conflict becomes aggravated, ' an^^ particularly with 
the onset .of -the ^\fin^er season," creates, in my opinion,* the threat of an im- 
minent disaster^ as-rfc'ontemplated jby the provisions .of Act No. 128. The neces- 
sity yith which-yOAi are faced of allocating South ..Carol^tna* s share of nat:ional 
oil Supplies \f±ll require the expenditure of ^und^* which;-jare not- otherwise 
available. , ' • , . 

* In my opinion, you have authority« under Act No. 128 ofjl973 to declare a 
state of emergency to meet the extraordinary circumstances with which you are 
f^ced by reason of a Severe shortage of oil. Authority likewise is vested in 
you, in m}^ opinion, to impose charges for oils distributed under your authority 
to raise necessary monies for the implementation of . distribution procedures. 

/• ' . '^ery' truly yours, "v ' 



. • .vr * ' Daniel R. McLeod 

• ' Attorney General 

^DRl^hm ' ^' / / ' * . ' , . 



■J 



September 5, 1973 



The Honorableyf . P. Credit 
State poordina tor 
Office of Emergency Services 



This isj 
44-146.12 wh] 



reply, to ^your- recent letter; regarding §§ 44-146.2 through 
reads as follows: 



0- 



^ The Commonwealth of Virginia Emergency Resources Management 

' Plan was developed under authority of sub j ec t legislation to pro- 
. vide Emergency Management of* Resources in a post nuclear attack 
situation only. \^ . ■ 

lyfy off ice is, in the process of revising this plan with, a 
\ view of introducing improved inaijagement prdcediires; and 'at the. 
same time,' we propose to expand its application to permit' the 
. emergency management*/ of resour^ces in - any situation where a 
resource shortage threatens the health, welfare or economic 
well-being of the >'tf'itizens of the Commonwealth. 

It would appear that the Commonwealth of Virginia Emer- 
gency /Services and Disaster Law of 1973 (sections 44-146.13 
~' through ■44-146.28, .Chapter 3.2,^Title 44',. Code, pf Virginia) ^ 
^ provides the necessary authdrity to support the emergency 

man|Lgemen^ of 'resources in peace and war; and that the Post 
. . Attack Resource Management Act is no longer required. ^It ■ 
woulcLalso be ^desirable, to one- law which would cover / u 

all of. the Tfesppnsibiltties of the St^te Of f ice- of • En^ergency ^ \'- 
ServiceS\ * • , ' ' 

^ It is requested that your office review these two pieces 
of legislation and, provide an opinion as to: 

... . a. Whether or not the CoHmionwealth of Virginia^ Emergency' 
Services and Disaster Law of 197.3: 

(1) .-. is considered legally 'isuf f icient to support the, 
\ Emergency Resources Managemeiit Plarl^ thus eliminating 

the need for the Post Attadk ^^source Management Act. 

(2) , provides'' a • legal basis f or^giergency management/ 
' } of resources in^4J>y situation wher^{^/^;Jresource sh9rr 

.V tage, e.^. , a^fuel shortage,, threa1^^*he health^' 
; welfare or. economic- well-being ^of th^:,>^tizens pf^ 
the Commonwealth; '^nd'"i'f not, :» what chang'es to this 
" ^ legi»slation wouJL'd be necessary to accomplish this 

' , purpose. ■ ' ' . . ■• 




Source: Letter from the Attorney General of- Virginia to Virginia St^te Coprdi- 
nator. Of f ice* of .Emergency Services. ^ . 



' b. Th^'^aut'hority of tl\e Governor to regulate the sale, , 
use or distribution of resources in a situation where a criti- . 
' cal shortage develops 'in peacetime. , . 

The "Post-Attack Resources 'Management ^Act" to which ^you refer is 'Chapter / 
3.1 df Title AAZ-of the Code of Virginia (1950), as amended. (Sections 44-146. 2^ 
through 44-^14^.12 of the-'qode;) ''0ie other Act to which' you refer is t|}e "Emer- 
gency Services and Disaster L^w of 1973," found in Chapter '3.2 of Title 44 of 
the Code. • (§ 44'^146.13 through 44-146. 28. of , the Code.) * y : 

Your first questiq^ds' whether the Emergency Servicfes and ,Disaster Law of 
1973 Is broad enough ^to^ipport the Emergency Resources Management Plan. ' ' 

Section 44-146. 14 . o^ the Go4e sets forth the purpose.s of . the Emergency 
Services and Disaster^ Law. ' This section recognizes,, among other .disasters, ; 
the contingency of^ an enemy attack. and states the necessity oi providing f or - 
the coiranon defense and protecting the public'' peace, health' and^afety, an^ 
preserving the lives and property of the people of Virginia. . 

Sectl/n 44-146.17 bf, that. ||:t' sets forth '^e powers/and 'duties of the • 
Governor, 'among these :being the vluty to; Qoordinate at^pjitt^ relating to the 
Commonw.ealth in the event of ^ man-made disaster. ^ SuSTb a. disaster Is defined 
in *§ 44-146.16 of the Code and atomic disasters are specif ically included in 
that definition. ; ^ ^ ^ 

In light df the foregoing, I am of the' opinion t^at the broad powers and 
duties confetred by the Emergency Services and Disaster Law arfe sufficient to ; 
support the Emergency Resources Management Plan. ;^ - ■ > ^ - . V 

. y, J ... ■. _^ ■ '.• . ^-r / r -•. 

• YquI: second question isr^hether the Emergency Sei^yices' and; Disaster Law ■ ' 
-provides; a' legal b^sis for emergency management of resources whera , a shortage 
of that resour^^reatens the health, welfare, or economic well-beingjof .the / . 
citizens of the Commonwealth. ^ ' ^ ' 

\ ^As indiciated earlier ,y§ 44-146..17 of the Code. directs the -(pernor to^^ 
issue such orders^.^as may ife neces.sary to accomplish ;the purposes of. the. ' . 
Emergency Services Act. If a/resource shortage, such £^s a fyel sh9rt:agfev is > 
capable of resulting in serious harm.^to the health, welfare, or property \ 
the 'people of Virginia, T am of the opinion .that the Governor may act :^t^o 
avert that harm. I must insert a caveat, however, and question, whether the 
word "propeyty'^ aa used in § ^44-146'. i4(a) , of the Code is synonymous with 
the^phrase "ecdnomic well-being; " J find no authority in the Act whi^ would 
allow the Governor to act- tp protect the people's economic well-being heyqnd 
the'po^int'pf protecting their prope^^ty as it relates to theiir^ptibU^^^^ 
safety and lives* . ' * 

Your. final question- concerns the authority of ..the Governqi^>:.iti peacetime , 
toTegulate' a critically -short resource wi^h respect its saleV use. or 
distribiition. ' That inquiry may be answered in es;sent family the same Whner as 
the pre^fce^ing cfuestion'. As 'indicated earlier , I am of the^ opinion that^lf 
Such a ^horta^e threatened the peace, health and safety^or'. t^^ lives. .and prop-r 
erty'of' the ;pe6ple df tl>h6 Commonwealth,; the Governor would-, be; under* a duty to 
alleviate that threat and 'rBgulation of the sale, use 6r di^cibution of the 
resource would be a legitimate means tp that end. .'. . , i ^ " . . • 
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EXAMPLE STATE DISASTER ACT- 



Section -5. : The Governor and Disaster Emergencies 

' (a) The Governor is responsible for meeting the dangers. t,o the State 
and people 'presented by disasters. 



(b) Under this act, the Governor may issue executive tjrders, proclain^- ^ 
tions, and regulations and amend ox . rescind /hem. Executive ordirs, procla- 
mations,-and regulations have the force and (pf feet of- law. 

^ <c) Tlf desired, use this subsection to authorize establishment tof a 

■ Governor's Disaster Emergency Council to advise him on matters relating to 
disasters. If a council is established it may be particularly helpful to 
include representation of~local governments.] ' ' 

(d) A disaster emergency shall be declared by executive order or 
. proclamation of the Governor if he finds a disaster has occurred or that 
, . this occurrence or the threat thereof is imminent. The state of disaster- 
jemer^ency shall continue until the Governor finds that the threat or danger ' 
hSs. oassed or the disaster has been dealt with to the""extent that emergency ' 
concjit^^s no longer exist' and terminates the state of disastet^emergency 
by execi^tive order or proclamation, but no state of disaste/ emergency may 
continue/ for longer than [SCKda'Vs] unless renewed by the Governor. The 
, • Legi^la^ilire -by concurrent _ res\3iA4on may terminate a state of disaster 
emergency at any time. Thereuf5|n;\ the" Governor, shall issue an executive 
order or proclamation ending tKe state of ^disaster emergency. All executive 
orders or profclamations issued under this subsection shall indicate the 
nature of the disaster,, the area or areas- threatened, the conditions which 
have brought it about or which make possible termination of the state of 
disaster emergency. An executive order or proclamation shall be disseminated 
promptly by means calculated to bring its cohtents to the attention of t^he 
f general public and unless the circumstances attendant upon the disaster pre- 
vent ;Or impede, promptly filed with the State Office of Disaster Emergency 
^- Services, the [State records-keeping agency] and the [local records-keeping 
agency] in the area to which it applies. 

(e) An executive order or proclamation of a state of disaster emergency 
shall activate the disaster response and recovery aspects of the State, local, 
and interjurisdictional disaster emergency plans applicable to the political 
subdivision or area in question and be authority for the deployment and use 
of any forces to which the plan or plans apply and for use or distribution 
of any supplies, equipment, and materials and facilities assembled, stock- 
piled, or arranged to be made available pursuant to this Act or any other 
provision of law relating to disaster emergencies. 
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(f) During the continuance of any state of 'disaster emergency the 
Governor is commander-in-chief of the organised and unorganized militia and 
of . all other forces available for .emergency duty.* To- the gr^aDest extent 
practicable, the Governor she'll delegate or assign command authority by 
prior arrangement embodied in appropriate executive orders Or regulations, 
but nothing herein restricts his authority to do so 'by orders issued at the 
time of the disaster emergency. 

f ' ' " ■ . ' ■ 

(g) In addition to any other powers conferred upon the Governor-- by law, 

he may: ^ * ^ 

(1) suspend the provisions - of any regulatory statute prescribing the 
procedures for conduct of State business, or the orders, rules, or- regula- 
tions of any State agency, if strict compliance with the., provisions of any 
statute, order, rule, or regulation would in any way prevent, hinder, or 
delay necessary action in coping with the emergency; 

(2) utilize all available; resources of the State Government ^ reason- 
ably necessary to cope with the disaster emergency and of each political 
subdivision of the State; 

(3) transfer the direction, personnel, or fuirctions of State departments 
and agencies or units thereof for the purpose -of performing or facilitating 
emergency services; • . ' 

(4) subject^ to any applicable requirements for compensation under Sec- 
tion 13, command4er or utilize any private property if he finds this neces- 
sary to cope ^with the disaster emergency; • \ 

(5) direct and compel the evacuation of all or part of the population 
from any stricken or threatened area within the State if he 'deems this action 
necessary for the preservation of life or other- disaster mitigation, re- 
sponse, or recovery; • \ ' > \ 

(6) prescribe routes, modes of transportation, and destinations in 
connection with evacuation; * " \ 

(7) control ingress and egress to and from a disaster .area, the. move- 
ment of persons within the area, And the occupancy of premises therein; 

(8) \susJ)end or limit the sale,- dispensing, or transportation of alco- 
holic bevWages, firearms, explosives, and 'combustibles;^ 

(9) make provision for the avairability and use of temporary emergency 
housing; . ^ 

^ (10) Contrpl, restrict, and «egulat^ by rationing,, freezing, use of 
quotas, prohibitions on shipments, price fixing, allocation or o t tier, means ,\ 



* If State police or highway patrols or agencies having similar functions 
are not otherwise available to the- Governor for disa^r duty, a provision 
should be added making them available. k 



the U3e\ sale or riiistribution of food, feed, fuel, clothing, and other com- 
modijties, materials, goods or services ; ** and 

( 11) „ PerforT]{ and exetciqp such oth^er functions, powers and duties as 
may be' netessary \to .promdte ^d secure the safety and protection of the 
civilian t>opulation . \ - • 



Commentary — Section 5 
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Section. 5. The Governor and Disaster- Emergencies . The clear fixing of re- 
sponsibility for disaster prevention, preparedness, respQnse, arid recovery*' 
activities is essential to an effective system. ^ The Go'vfemor already occu- 
pies a leadership position in, these matters by tradition and usage. ♦ More- 
over, 1^ is the only official in the State whose legal and political posi-. 
tion is sufficiently broad to make it possible for him to marshal' whatever 
personnel and resources are most appropriate in dealing with unexpected 
situations requiring rapid, vElexible, and sometimes diverse actions. 

Some. of the lettered paragraph^ of this Section require no special com- 
ment. Only those that would benefit from further explanation are identified" 
and discussed below. ^ • ^ 

r ' . ■ ■ 

Paragraph (b) gives the Governor the basic authority to implement the 
statute in the normal way — by adm;(^istrative regulations which then have 
the same standing as law. ^ , ~ v:^^ 

^r^ / I . 

Paragraph (d) provides for th^Viethod by which the Governor c^n bring 
a state of disaster emergency into b|irlg.. On the whole this procedure is 
similar to the one now used in most States. However, several features of ^ 
this Paragraph are either unusual or afe worthy of special attention. 

It should be noted that it is required that a proclamation or order 
declaring an emergency must be filed promptly with appropriate State and 
local recordskeepirig agencies. Since a 'state of disaster emergency lias 
legal consequences it is important that evidentiary documents with respect 
to its existence, duration, and the circumstances surrounding it be mdde 
matters of public record. For this reason tfie minimum contents/of tl]e 
proclamation or order are also prescribed. S 

Finally, either the Governor or the Legislature can terminate a state 
of disaster emergency, and lytmit^tions are set on its duration. Such ^pro- 
visions are included because the powers to be' exercised during a (Jisaster 
emergency are extraordinary ones and so should be confined to the periods 
intended by law. • 

Paragraph (e)- indicates some of the consequences which result from a' 
gubernatorial declaration of a^state of disaster emergency. In particular 
it is meant to^provide the basis for the u^e and distribution of materials, 
'supplies, and equipment specially kept for use in connection with such 

■. . ■ - / ^ . ■ • ^ 

** Provisions (10) arid (11) ate the recommended amendments to extend Disas- 
ter ^Act legislation to clearly include energy emergency situations. The 
ame^ment was drafted by Missouri officials. 
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emergencies. Further,, this provision is the basis for Calling the disaster 
plans previously made into operation. 

Paragraph (f) iL partially ideclaratory of the law as it is generally 
understopd. The Governor is normalrIy\ commander-in-chief of the forces re- 
• f erred to. In addition, the Paragraph gives direction to certain types of - 
procedures which should be employed. Ideally, preparation to meet disasters 
should be thorough enough so everyone ^ knows- his responsibilities In advance.- 
However, it is recognized that human fores^ight is far from pferfect and that 
the law must allow for decisions to be made and Orders -issued on the basis 
of conditions as they ^actually are at ^ny . glvefw^noment . Accordingly, the 
provision establish^^ a policy of preparing and using as many orders as > 
possible on aJ' stapdby h^sis, but^^nak^^ it Qlear that orders issued 'in time 
of disaster are valid. ^ ' " . ^ 

Pa'ragra^ (g) enumerates a number of specific actions that may be taken/' 
to cope with dis^fe^s. Consequently, it constitutes the legal authority . 
'for them to be taken. They_are of three basic kind^: suspension of normal 
routined during emergencies, opeif'ational measures,, and' measures.; for good 
order. , 

A special word may be appropriate in reference to the authority to sus- 
pend the provisions of regularly applicable laws relating to the conduct of • 
State, activities or otherwise, affecting conduct in normal times. Many re- 
quirements are designed to afford procedural protections such as notice of 
actions about to be taken. Others are designed as, good' practice in most 
circumstances. Also,* laws relating to the. administrative structure and 
perfbrmance of the State Government usually presume that reasonable amounts 
of time are available and that good government requires the folloying pre- 
scribed routines. . ' n 

In times of emergency it is often necessary to make exceptions on an ad 
hoc brfsis and to improvise in order to forestall impending catastrophe or 
to ameliorate' serious conditions that have suddenly arisen. These consid- 
erations are important to'an^understanding of this Paragraph. ^ 





■ ■ : . , \ 

This model is. part of a report that was issued by the Council of State 
Governments in 1973,' when concern (had arisen about an impending energy' 
crisis* The report was again distributed in January 1977 in light of 
"the winter of 1977." 
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STATE EMERGENCY CRISIS MANAGEMENT ACT 



it enacted 
Section 1. Short Title 



This act' may be cited as the State Emergency Crisis Management Act. 

Section 2. - Findings, Purposes -and Policy ' * 

'•/•,■• > 

It is hereby found and declared that i^fe- is necessary because of. the 
crisis 'in the availability of essential resources and transportation and the 
operation of tKfe, economy now threatening the health, safety and welfare of 
. the people of this State and of the United^ States of America to grant to the 
Governor of this State and its -political subdivision^ emergency powers of 
crisis management and the incidents thereof enumerated herein. It i's^ further 
declared to be the purpose of .this Act and Che pqlicy of the States thereby 
V to^a^siist the President, of the United States in effective management and con- 
' ^^o^jg^f s.uch factors and situations which occasion and contribute to this 
'^emergency, to cooperate with other States and the .Federal Government in mat- 
ters r^laiting to the crisis effort, to meet the extraordinary conditions and 
problems resulting in this State from the crisis by establishing such organi- 
zations and taking such steps as are necessary and appropriate to carry out 
the provisions of this. Act; and, generally, to meet this crisis , protect ^ 
peace, health and safety and preserve the lives and property" of the people of 
the State. ' ' ?^ 

Section 3,. General Emergency Crisis Management * - 

Powers of the Governor ; - ^ ' 

The Governor ^.s authdi:^ized and empowered: ' , ' 

^^^^ N ^ 

(a) Cooperation with Federal and State Governments . 

To cooperate with the President of the United States of America and fed- 
eral departments, agencies and independent establisbments , and' the offices' 
and agencies of other states in matters pertaining to the crisis and the 

This model is part of a report that was ^issued by the Council of State 
Governments in 1573, when concern had arisen about ^an impe.nding energy crisis. 
The report was again distributed in January 1977 in light of "the winter of 
1977." ' . " ^ 



common defense of State and Nation and the incidents thereof; and in connec- 
tion therewith, to take any measures which he may deem proper to carry into 
effect', any request of the President and such other Federal officers and agen- 
cies as may be charged with responsibilities related Nfe4^.^^t^ effort, 
for any action looking to effective management of the cr^rs-, the protection 
of th^ public peace, 'health, and safety, or the preservation of life, prop- 
erty and the operation of t.he economy and society within the State, 

' -^^ -^33 of Property, Services, and Resources 

To use and employ within tljp State, fxom time to time, and as he may 
deem expedient any of the property^, services and resources of the State for 
the purposes se't f orth ^i 

(cj Compliance ^ 

To employ such measures and give such 'directions to state ^^nd local offi- 
, cers and agencies as may be reasonable and necessary for the purpose of 
securing compliance with the p2:qyisions of this Act and with the orders, 
rules and regulations made pursuit thereto; 

: - (d) , Organization (1) To tfCUlize .^He services and fabilit'ies of existing 
officers, offices, departments, commissions, boards, bureams, institutions 
and other agencies of the State and of the political subdivision^ thereof 
and all such officers and agencies shall cooperate with and extend their 
services and facilities to the Governor as he may request, 

(e) To recommend to the legislature the establishment of such agencies 
and. offices and. any additional action that he deems necessary to carry out 
the provisions of this Act or any broadening of ^the policies or authoriza- 
tions contained herein. 

Section 4, .Investigations, Surveys- to ascertain the degree and impact of 
the crisis on Industrial Production, Materials, Supplies, Transpor Nation and 
Facilities in this State . 

^ ..^(.a) The Governor is authorized and empowered to ascertain and identify 
the niumber and situation and need for regulation or control of factors creat- 
ing or contributing to aiy emergency including but not dimited to^he follow- 
ing: food, fuel, 'energy,' power, clothing-, transportation, facilities, chemi- 
cals, chlorine gas, petro chemicals, toxic poisons, steel plates, bolts, 
insecticides,, fertilizers, forage, and domestic animals and fowl, and other 
necessities of life, and the production, manufacture o'r processing and dis- 
tribution of the same; to make such other surveys of the industries, re- 
sources and facilities of the State' and the possibilities and means of 
coordinating and implementing their provision in'^this State and those from . 
other States as are necessary , to carry our the purposes of this Act;- and in 
makiu'g such investigations and surveys, to compel by subpoena the attendance 
of witnesses, and the production of books, papers ,/ records , aiid^^fq^uments of 
individuals, firms, associations, and corporations; and al.l..of#icers, boards, 
commissions and departments of the State,, and the political siAdivisions 
thereof, having information with respect thereto , shall cooperate with and 
assist him in making such investigation^ and surveys. 



Section '5. « Effectuation of Emergency Crisis Management 

.To provide for emergency resource management, and pursuant to a procla- 
mation iby the Governor that an emergency exists, due to a threatened disrup- 
tion of the social order imperiling health and safety, the Governor may by 
rule or executive order: . ' 

(a) Control^ restrict and regulate by rationing, "freezing, use of 
quotas, allocations, prohibitions on shipments, price fixing, allocation or 
other means, the use, sale or distribution of food, feejd, fuel, and o'ther 
sources .of energy, clothing and other commodities, materials, goods and 
services; . ; / 

'(b) i^^escribe and direct activities , in connection with but not limited 
to use', a/onservation, salvage and prevention of waste of materials, services 
and fa(?llities, including production, transportation, power, and communication 
facilities, training and supply^ of labor, i/tilization of industrial plants ,- 
health and medical care and other essentia/l civil needs; and 

Xc) Take such other action as may be necessary for the management of 
Nresources during an emergency declared by the Governor. '"^ 7. 

Such emergency powers will terminate upon the Governor*s declaration that the 
emergency no longer exists, or by concurrent resolution of the Legislative 
Assembly. 

Section 6. Traffiq Control • ' 

The Governor may formulate and execute plans atld regulations for the' 
'control' of traffic iri\order to provide fbr orderly aAd/safe movement over 
public highways and stteets of vehicles, people, and material^t a desirable 
rate of energy consumpt\l^n and may coordinate the activities '6^jtJie depart- 
•ments or agencies of the State and of the political subdivisions thereof 
concerned directly or indirectly^ith public highways and streets, in a man,- 
ner which will effectuate the^ effective consef^ation management of fuels and 
energy. ^ / ^ ' 

Section 7. Lease or Loan of State Property; Transfer of State Personnel . 
Notwithsta:nding any inconsistent provision of law, general, special or local: 

' . * • t ^ ■ , ■ 

Action by Governor . Whenever he deems it to' be\ in the public interest, -to 
meet a crisis the Gov^nor maiy; ' ^ * . 

(1) Authorise any department or agency of the State to lease or lend, 
on such terms and conditions as he may deem necessa^ to promote' the public 
welfare and protect the interests of the^ State, -ait^^eal or personal property 
of the Stat.e, or authorize the temporary' transfer or employment of personnel 
of the State. 

(2) Enter into a contract on behalf of the State for the lease or loan, 
on such terms and conditions as he. may deem necessary to promote the public 
welfare and protect the interests of the S^ate, of any real or personal prop- 
erty of the State, or the^t'^tnoorary transfer or employment of personnel^of 
the State to or by any political subdivision of the -fetate. 

" ^-■.^>... V ■ 
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Section 8s, Emergency Powers of P.olitical Subdivisions / 

To p^rotect life and property, the (chief executive) (governing body) 
of^ach politicai'subdivision of the State is he reby authorized to carry out 
in (his) (its) jurisdiction siTch measiire~s as may be ordered by the Governor 
and such additional measures as such (chief executive) (governing body) may 
% deem necessary, subject to the limitations and'^rovi^ions of this Act;* pro- 
vided, that no such action shall be inconsistent with any/order,> rule, regu- 
lations, erection of the Governor, ^ . ' 

Section 9. Enf orcejiyent . ' ^ 

^ - - ■ ■ ; .. 

The law enforcing authorities of the State and of the polit^ical subdivi- 
sions thereof shall 'enforce the orders , rules, and' regulations issued pursu- 
ant to this Act, ' ■ , , ' 

■ ■ ^ ei: . 

Section 10. Orders, Rules and Regulations ' ' ' 

Vr (a) By the Governor . The Governor may make, amend, and rescind such 
^.orders, rules, and regulations as he may deem advisable to carry out the pro- 
^v^ions of this Act. . 

(b) Supplementary Orders, Rules, and Regulations .by Political Subdivi- ^ 
sions and Other Agencies . The political subdivisionsVqf: the State aiM" other 
agencies designated or appointed by the Governor kre:,au.t?horized and empowered 
"to make', amend, and rescind such order's, rules, or regulations promulgated 

a^y vthe Governor or^by any State agency exercising* a powe'r delegated to it by 

^ • .< ' ■ y n ■ . ■ ■ ' . . 
^ . ■ ■ \ ^ ^ ■' ' - ■ ■ . ^ ' 

(c) Effect Vj^ Orders, Rules, and Re^^ulations . All orders,^ rules, and 
regulations promulgate^- by the Governor, or by any political subdivision or. 
other agency authorizedi^ by this Act to make orders, rules, and regulations, 
shall have the full force and effect of law, when, in the event of issuance 

-by the Governor, or any St^te agency, a copy thereof is filed in the Office 
of* the Secretary of State, or, if promulgated by a political subdivisfoji of., 
the^ Sj^ate/or agency tb^reo^f , ^when filed in the Office of the Clerk of the 
political subdivision or agency promulgating the same^ All existing laws,' y 
ordinances, rules, and regulatlzrhs inconsistent with the provisions ^f t^^sj 
. Act, or of any order, ryle', or I regulation issued under the authority of this 
Act, shall be suspended during the period, of time anrf to the extent that such 
conflict exists, r ' ^ . . 

(d) Not Inconsistent with Federal Afction . In order to attain uniform- 
, ity so far a^. practicable throughout the country in measures taken to aid y.n 

crj^s management, all action taken%under this Act and all orders,, rules, ' 
^~^^nd regulations made pursuant thereto where not ^already "Specif ically pro- . 
— Vided for herein, shall be taken or mad6 with due consideration to the orders, 
rules, regulations, actions, recommendations, and request^s of Federal author- 
ities relevant thereto and, to the extent permitted by law, shall be consisct- 
ent with such orders, rules, regulations, actions, recommendations, and ^ 
requests. . ^ 



1 



ERIC 



Section 11. Liberality of Construction . 

This Act shall be construed liberally in order to effectuate its pur- 
poses. / . 

Section 12. Severability . 

If any provision of this Act, or- the application thereof to any pe;rson 
or circumstances, is held invalid, such invalidity shall fio-t affect othlsr > 
provisions or application of the Act which can be given effect witKout the 
invalid provision or application, and to this en^ the provisions of this Act 
are declared to be severabi^.. * ^ 

Section 13. 'Effect ive ' Date; Te'rmI na t ion . 

This Act shair take effect immediately an^_shall remain in force unt^il 
January 1 , 1976 . 




